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Before the 

Washington, D.C. 20554 
FEDERAL COAlMUNICATIONS COMMISSION 

In re Application of 1 

co., mc. 1 
1 

For Construction Permit for 1 
Minor Change in Licensed Facility 1 
Station WEGE(FM), Westerville, Ohio 1 
Facility ID NO. 60099 1 

NORTH AMERICAN BROADCASTING ) File No. BPH-20040198ALM 

RECEIVED 

TO: THESECRETARY 
Attention: Chief, Media Bureau 

OPPOSITION TO MOTION TO DISMISS 
AND INFORMAL OBJECTION 

North American Broadcasting Co., Inc. (“North American”), the licensee of 

WEGE(FM), Westerville, Ohio (Facility ID No. 60099), hereby opposes the “Motion to Dismiss,” 

dated January 23,2004, filed by Radio Stations WAYIWPFB, Inc. (‘‘WAY Inc.”), the licensee 

of WAY-FM, Portsmouth, Ohio (Facility ID No. 54813) and the “Informal Objection” dated 

January 30, 2004, filed by Franklin Communications, Inc. (“Franklin,” and collectively with 

W A Y  Inc., the “Objectors”), the licensee of WJZA(FM), Lancaster, Ohio (Facility ID No. 

60590). 

The Objectors contend that the above-captioned application by North American 

for a construction permit for a minor modification of the facilities of WEGE(FM), FCC File No. 

BPH-20040198ALM (the “WEGE Application”) must be dismissed due to a short-spacing to the 

licensed full Class C facilities of WAY-FM.  As discussed below, there is good cause to grant 



the WEGE Application and, to the extent necessary, as requested in the WEGE Application, to 

grant waivers of Sections 73 207(b) and/or 73.3517 of the Commission’s Rules. 

BACKGROUND 

Integral to the Commission’s review of this matter is the context in which the 

WEGE Application was filed Over two years ago, North American filed an application to modify 

WEGE, FCC File No. BPH-20011221AAQ (the 2001 Application”), following a h i t l e s s  effort 

over a one-year span to negotiate an agreement to compensate WPAY Inc. to relocate its tower. 

Notwithstanding its full Class C status, WAY-FM’s licensed facilities did not and do not meet 

the Commission’s minimum height standards for Class C stations. The 2001 Application noted 

that the requested facilities complied with the spacing requirements to WAY-Fh4 if that station 

were re-classified as a Class CO station. Thus, the 2001 Application stated it was a “triggering 

application” to reclassify W A Y - F M  as a Class CO station under the procedures set forth in Note 

4 of Section 73.3573 ofthe Commission’s Rules. 

Thereafter, the Audio Division issued an order to show cause to W A Y  Inc. 

requiring it to state whether it intended to modify W A Y - F M  to attain minimum (451 meters) 

Class C height above average terrain (“HAAT”). WPAY Inc. responded that it intended to seek 

authority to modify WAY-FM to obtain minimum Class C HAAT, and at nearly the last possible 

moment - 178 days later - W A Y  Inc. filed an application, FCC File No. BPH-2003 1023ABC 

(the “WAY-FM Application”), specifying Class C facilities at the WAY-Fh4 licensed site. 

About that time, W A Y  Inc. also submitted to the Federal Aviation Administration (“FAA”) a 

Notice of Proposed Construction or Alteration to increase the overall structure height above 

ground to 1143 feet (348 meters) to accommodate the proposed HAAT of 455 meters. 
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The FAA, on December 12,2002, issued a Determination of Presumed Hazard 

(the “FAA Determination”) regarding W A Y  Inc.’s proposed extension of its licensed tower to  

1143 feet. The FAA Determination stated that “[alny height exceeding 900 feet above ground 

level (2000 feet above mean sea level), will result in a substantial adverse effect and would 

warrant a Determination of Hazard to Air Navigation.” Over two months later, on February 21, 

2003, W A Y  Inc. filed an amendment to the WAY-FM Application to specify a Class C facility 

at a new transmitter site, which was not yet approved by the FAA. By letter dated March 21, 

2003, the Audio Division stated that it would withhold action on the WAY-FM Application for 

a period of thirty days and that W A Y  Inc must provide the Commission with written updates 

every 30 days regarding the status of FAA approval and tower registration. Following several 

monthly updates, W A Y  Inc. informed the Commission that the FAA had issued a Determination 

ofNo Hazard to Air Navigation for the tower specified in the amended W A Y - F M  Application. 

According to FCC records, W A Y  1nc registered the tower on July 21, 2003. On September 26, 

2003, the Commission granted W A Y  Inc. its requested construction permit (the “ W A Y  

Permit”) for full Class C facilities at the new site. 

While the Audio Division initially granted the 2001 Application shortly after the 

grant of the W A Y  Permit, the grant of the 2001 Application was rescinded on October 17, 

2003, and thereafter, subsequent to the filing of a Motion to Dismiss by W A Y  Inc., by letter 

dated January 2, 2004, the Audio Division dismissed the 2001 Application “pursuant to  the 

provisions of Note 4 to 47 C.F R. Section 73.3573.” 

- I /  
dared January 2, 2004 (“Dismissal Letter). Public Notice of the dismissal of the 2001 Application 
was issued on January 7, 2004. See Public Notice No. 45646. The Dismissal Letter also 
dismissed as moot the W A Y  Inc. Motion to Dismiss. North American is concurrently filing a 
Petition for Reconsideration of the dismissal of the 2001 Application. In the event the 

See Letter from James D. Bradshaw, Associate Chief, Audio Division, Media Bureau, 

(footnote continued on next page) 
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During the extenuated process leading to the issuance of the W A Y  Permit, 

unfortunately, on February 19, 2003, the licensed WAY-FM tower collapsed. See File No, 

BSTA-20030226ACL. Initially, WAY-FM was authorized to operate pursuant to special 

temporary authority (“STA”) from an emergency antenna with 1 kilowatt effective radiated power 

(“ERP”) at a HAAT of 128 meters from an STL tower located approximately 100 feet from the 

WAY-FM licensed site. See id. At W A Y  Inc.’s request, the STA was thereafter modified to  

permit W A Y - F M  to operate on a new 180 foot tower located approximately 20 feet from the 

licensed site, with 20 kilowatts ERP and a HAAT of 162 meters. See File No. BSTA- 

20030502ACF. Thus, assuming that W A Y - F M  is operating under this STA at present, 2/ it is 

with a signal far below maximum Class C facilities (indeed W A Y - F M  has been operating for 

almost one year with less than maximum Class C2 facilities). 

North American filed the instant application to modify WEGE on January 8,2004. 

The WEGE Application specifies a new site, from which WEGE would serve the public interest 

by providing a net increase in 60 dBu service to 530,223 persons, while continuing to provide the 

requisite 70 dBu service to Westerville. Moreover, the WEGE Application alleviates a long 

standing, Section 73.213(~)(1) grandfathered short-spacing to WCKY-FM, Tiffin, Ohio. The 

WEGE Application noted that it did not meet the Section 73.207(b) spacing requirements to the 

full Class C license of WAY-FM. See WEGE Application at Exhibit 24 - Statement A. 

However, the WEGE Application is fully spaced to the full Class C W A Y  Permit, and would be 

fully spaced to WAY-FM if it failed to construct and was reclassified at its licensed site to a 

2001 Application is reinstated, North American would amend it to  specify the facilities set forth in 
the instant WEGE Application, which would then be withdrawn. 

- 2/ 
its STA on January 28, 2004. See FCC File No. 2003 1009AGS. 

The Commission’s CDBS database indicates that W A Y  Inc. was issued an extension of 
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Class CO facility. The WEGE Application requested, to the extent necessary, that the issued 

construction permit be conditional upon the grant of program test authority for the authorized 

W A Y - F M  facility and requested, to the extent necessary, a waiver of Sections 73.207(b) and/or 

73.3517 ofthe Commission’s Rules. 

Moreover, the WEGE Application noted that it conflicted with the reference 

coordinates for the proposed reallotment in MB Docket No. 03-238 of Channel 278A from 

Lancaster, Ohio, to Pickerington, Ohio, and the modification of WJZA(Fh4) to specify operation 

at Pickerington instead of Lancaster. 31 However, the WEGE Application stated that it would be 

fUlly spaced to the Pickerington allotment if the allotment reference coordinates were changed to 

3g0S5’42” N, 82”38‘42“ W, from which more than adequate community coverage to Pickerington 

would be provided. On January 30,2004, North American filed Reply Comments in MB Docket 

No. 03-238 citing to the Commission’s policy to accommodate permit applications by specifying 

alternative allotment reference coordinates from which adequate community coverage is provided 

in order to permit the grant of both the allotment proposal and the permit application. 

THE WEGE APPLICATION SERVES THE PUBLIC INTEREST 
AND SHOULD BE GRANTED 

Notwithstanding that the WEGE Application is hlly spaced to the issued 

W A Y  permit - which was obtained afrer WPAY Inc. availed itself of nearly every day afforded 

it under the Commission’s Class C/CO reclassification procedures and after one false start by 

3/ Comments in ME Docket No. 03-238 were due on January IS, 2004. Consequently, the 
k G E  Application, as an application filed on or before the comment deadline in a proposed rule 
making proceeding, is automatically treated as a counterproposal in MB Docket No. 03-238. See 
Conflicts Bemeen Applications and Peiiiiomfor Rule Making io Amend the FM Table of 
Allormenis, I FCC Rcd 491 7 (1992) (“Conflicts”), recon. granted in pari and denied inparf, 8 
FCC Rcd 4743 ( I  993) (“Coiljlicfs Recon Order”); see, e.g., Oklahoma, and Gainesville, Texas, 
18 FCC Rcd 7076 (Ass’t Chief, Audio Div. 2003) (permit application that is mutually exclusive 
with allotment proposal and which was filed after petition for rule making but prior to the close of 
the initial comment period is considered a timely counterproposal in the allotment proceeding). 
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W A Y  Inc. at its licensed site and afier W A Y  Inc. certified its intent to construct such a facility 

- W A Y  Inc. seeks the dismissal of the WEGE Application because it does not protect the 

unused full Class C facilities still designated in the W A Y - F M  license. W A Y  Inc. cites to the 

Commission’s Second Report and Order in MM Docket No. 98-93, 15 FCC Rcd 21649 (2000) 

(“Second Report and Order ”) which governs ‘‘triggering applications” relating to Class CICO 

“triggered” stations, and asserts that WAY-FM is entitled to protection from WEGE as a full 

Class C station until such time as WAY-FM has constructed its new facility under its issued 

permit or failing such construction, is reclassified as a Class CO facility. 

However, nowhere in the Second Report and Order does the Commission state 

that an underutilized Class C station that has been “triggered” and, due to failure to  obtain FAA 

approval at its licensed site, has opted to construct new Class C facilities elsewhere is “protected” 

as a full Class C at its underutilized licensed site. And while North American agrees with WPAY- 

FM that the Commission did set out a procedure for the dismissal of triggering applications that 

“cannot be granted unless a Class C station fails to carry out authorized facility upgrades” 31 -- 

that was not the case with the 2001 Application nor with the instant WEGE Application. The 

WEGE Application is fully-spaced to the WPAY Permit, so whether or not W A Y  Inc. cames 

out its authorized facility upgrade as specified in the W A Y  Permit or instead defaults to Class 

CO designation at its licensed site, the WEGE Application may be granted. W A Y  Inc. has 

already had two bites at the apple, failing to obtain FAA approval to increase height at its licensed 

site, and it has been operating for nearly one year with severely underutilized facilities, so that it 

should be anxious to construct the W A Y  Permit. Nowhere did the Commission state that in a 

situation like this that the triggered station should be given a third bite at the apple in case it 

- 41 See Second Report and Order at f%. 56. 
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changes its mind once again as to where and what facilities it will build, while preventing the 

efficient use of the spectrum by the original triggering applicant 

Here, to the extent that the Commission believes it is warranted, North American 

is willing to accept a permit condition, as originally included in the since rescinded grant of the 

2001 Application, that conditions the WEGE program test authority on W A Y - F M  operating 

under the W A Y  Permit or upon the reclassification of WAY-FM as a Class CO facility. While 

North American believes that the Commission’s procedures permit such the grant of the 

WEGE Application with or without a condition, to the extent that a waiver of Sections 73.207@) 

and/or 73 3517 of the Commission’s Rules is deemed necessary, the public interest benefits ofthe 

WEGE Application and the efficient use of spectrum justify such waivers. 

Regarding the Informal Objection of Franklin, it reiterates the misplaced arguments 

of W A Y  Inc , while overstating the impact on Franklin’s proposal to reallot Channel 278A and 

WJZA from Lancaster to Pickerington, Ohio Specifically, Franklin asserts that the 

WEGE Application “is preventing Franklin from moving ahead with its otherwise valid proposal 

to provide a first local radio service to the residents of the incorporated city of Pickerington, 

Ohio ” See Informal Objection at 4 However, as North American pointed out in the 

WEGE Application, and which it demonstrated in its Reply Comments filed in MB Docket NO. 

03-238, this is not an either or situation With a modest site restriction, both the WEGE 

Application and the Pickerington allotment may be granted - and together would result in greater 

net population service gains than either proposal alone 

Here, the public interest would be served by the grant of the WEGE Application 

(conditioned if deemed appropriate) which would ( 1 )  allow the efficient use of currently 

underutilized spectrum, (2) eliminate a current grandfathered short-spacing, (3) would 
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accommodate, with an appropriate site restriction, the reallotment of Channel 278A 

Pickerington, resulting in a combined net gain in population served, and (4) would r 

spectrum for a triggered Class C station which has chosen to build new facilities wk 

consistent with the WEGE Application 

it hoard 

ch are 

Respectfully submitted, 

NORTH AMERICAN BROP 
co., INC. 

By: 

February 5,2004 
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HOGAN & HARTSON L.L.P 
555 Thirteenth Street, NW 
Washington, DC 20004-1 109 
(202) 637-6845 

Its Attorneys 



CERTIFICATE OF SERVICE 

I, Heidi Fogleman, do hereby certify that a copy of the foregoing 0 

Motion to Dismiss and Informal Objection is being sent via first-class, U.S. Mail, 

prepaid, this 5" day of February, 2004, to  the following: 

Dennis F. Begley, Esq. 
Reddy, Begley & McCormick, LLP 
11 56 15" Street, NW 
Suite 610 
Washington, D.C. 20005-1770 

Attorneys for Radio Stations W P A Y M F B ,  Inc. 

Gary S. Smithwick, Esq. 
Smithwick & Belendiuk, P.C. 
5028 Wisconsin Avenue, NW, Suite 301 
Washington, DC 20016 

Attorneys for Franklin Communications, Inc. 
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In re Application of 

ensee of 

llidated 

WFB, Inc. 

8 13), and the 

y 18,2004, 

Lancaster, 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

id Informal 

on for a minor 

NORTH AMERICAN BROADCASTING j File No. BPH-200401 
co., INC. 1 

) 
For Construction Permit for ) 
Minor Change in Licensed Facility 1 
Station WEGE(FM), Westerville, Ohio ) 
Facility ID No. 60099 1 

iated response 
it North 
their Replies. 

TO: THE SECRETARY 
Attention: Chief, Media Bureau 

CONSOLIDATED RESPONSE 

North American Broadcasting Co., Inc. (“North American”), the li 

WEGE(FM), Westerville, Ohio (Facility ID No. 60099), hereby submits this con 

response to the “Reply” dated February 18, 2004, filed by Radio Stations W A Y  

( “ W A Y  Inc.”), the licensee of WAY-FM, Portsmouth, Ohio (Facility ID No. 5 

“Reply to Opposition to Motion to Dismiss and Informal Objection” dated Febru 

filed by Franklin Communications, Inc. (“Franklin”), the licensee of WJZA(FM) 

Ohio (Facility ID No. 60590). I/ 
North American set forth in its Opposition to Motion to Dismiss s 

Objection dated February 5, 2004, why the grant of the above-captioned applicai 

modification of the facilities of WEGE, FCC File No. BPH-20040198ALM (the 
~ 

1/ To the extent that leave is recluired for North American to file this consol - 
in this informal objection proceeding, it is respectively requested in order to pen 
American to address the allegations newly-raised by W A Y  Inc. and Franklin in 
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“2004 Application”) would further the public interest. Specifically, the grant of the 

2004 Application would (1) allow the efficient use of currently underutilized spectnjm 

increasing WEGE’s net population served by 530,223 persons; (2) eliminate a current 

grandfathered short-spacing, (3) would accommodate, with an appropriate site restr 

reallotment of Channel 278A and WJZA(FM) to Pickerington, Ohio, resulting in a 

gain in population served of 613,195 persons, and (4) would not hoard spectrum fo-  

which has chosen to build new facilities which are consistent with the 2004 Application. 

In their Replies, W A Y  Inc. and Franklin do not challenge these 

benefits, but instead attack North American as “seeking its own pecuniary benefit” 

by 

ction, the 

Zombined net 

WAY-FM, 

pudic interest 

2/ - as if their 

~~ ~ 

- 21 

- 31 

See W A Y  Inc. Reply at 1 

FCC File No. File No. BPH-20011221AAQ (the “2001 Application”) 

own motivations are wholly free from fiscal influences - and, notwithstanding that 

implementation of WAY-FM’s Class C permit nor Franklin’s proposed reallotment 

Pickerington would be prevented by North American’s 2004 Application or its 

2001 Application, 31 absurdly claim that North American’s prosecution of its permit 

constitutes an “abuse of process.” 

As to the respective parties’ pecuniary interests, North American 

that along with the public benefit of serving a net increased population of over 53 

improving WEGE’s 60 dBp coverage by 27%, and the elimination of a historic s 

implementation of the 2004 Application would - hopefully - increase the economic 

WEGE. Certainly, if an economic motivation for the filing and prosecution of a 

application constituted an abuse of process, potentially every application filed by 

\\\X. 2343310003 - 1887821 V I  

neither the 

to 

applications 

dpes not dispute 

1,000 persons, 

tort-spacing, 

value of 

lermit 

a commercial 
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On the other hand, given the vastly reduced population area that 

currently serving from its temporary facilities, North American remains mystifi 

W A Y  Inc. hasn’t had the economic incentive to have constructed by now (or 

construction underway) the full Class C facilities authorized by WAY-FM’s 

construction permit. Moreover, North American does not understand why 

to argue for the right to modify its Class C permit in a way that might be i 

WEGE’s modification, when, based on studies by North American’s F 

North American’s understanding that W A Y  Inc. would not be able to receive I 

for a full-height Class C site close enough to WEGE so as to conflict with WEG 

modification. 

As to Franklin’s pecuniary interest, it does not take a rocket scier 

understand why Franklin prefers its proposed reference coordinates for the realli 

to Pickerington over the alternate coordinates proposed by North American. Cb 

least) 182,000 difference in WJZA’s predicted net population increase - a resuh 

alternative coordinates being further away from the Columbus metropolitan arei 

proposed coordinates - is what is motivating Franklin’s objection to the 2004 A 

Indeed, Franklin all but admits that its goal is to relocate closer to Columbus wt 

“WJZA’s allocation site for Pickerington is close in to the Columbus metropolii 

While it may not be as much to Franklin’s liking, from the alternative coordinai 

- 4/ While Franklin cites to a net difference of 182,765 persons, see Franklir 
North American’s consulting engineer predicted a net difference of 197,165 pel 
American Reply Comments, dated January 30,2004, in MB Docket No. 03-231 
Statement at 2. 

5/ 
FCC File No. BPH-20011221AAQ. 

See Franklin’s Opposition to Petition for Reconsideration dated Februar 
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suggested by 

:eply at 3, 
m. SeeNorth 
i t  Engineering 

18,2004, in 



North American, WJZA would have a net increase in service of almost 83,000 pers ns as I 
alternative coordinates, it continues to mischaracterize the 2004 Application as a 

impediment to the Pickerington allotment. I /  Of course, the whole point ofthe 

reference coordinates for Pickerington is so that both the Pickerington allotment - 

American did not otherwise object to - and the 2004 Application may be implemented 

together hrther the public interest more than either proposal alone. 8/ Although 

not prefer a site restriction to accommodate the 2004 Application, such a site restriction 

way prevents the reallotment of WJZA to Pickerington, or the provision of a first 

cdmplete 

alternate 

which North 

and 

Franklin may 

in no 

I x a l  

transmission service to Pickerington or an increase in WJZA’s net served populatibn. 9/ 

- 6/ 
238, at Engineering Statement at 2. 

- 7/ For example, Franklin states “[the 2004 Application] is preventing Fran 
ahead with its otherwise uncontested proposal to provide a first local radio serv 
residents of the incorporated city of Pickerington, Ohio.” See Franklin Reply a 
added). 

8/ Thus, Franklin asks and answers the wrong question in its Reply Corn 
b Docket No. 03-238, when it asserts that its Pickerington proposal is “sup 
American’s 2004 Application. Under the Conflicts policy, Conflicts Betwee 
Petitions for Rule Making to Amend the FM Table of Allotments, I FCC Rc 
(“Conjlicis”), recon. granted in part and denied in part, 8 FCC Rcd 4743 ( 
conflict between the rule making proposal and the application can be elimi 
restriction or channel change, there is no need to compare each proposal i 
no longer mutually exclusive. 

9/ 

See North American Reply Comments, dated January 30, 2004, in MB D 

Indeed, if it were Franklin’s sole goal to provide a first local 
Pickerington, it could do that from WJZA’s licensed site, as from 
provides the requisite 70 dBp service to all of Pickerington. See 
demonstrates that WJZA, from its licensed site, currently 
Pickerington, assuming either “uniform terrain” contour 

- 

contour pursuant to F(50,50)). 
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In any event, the Commission is not in the business of deciding which 

licensees is more deserving of a potential economic gain - the Commission’s mancate 

those actions which overall best serve the public interest. There is no dispute here 

Pickerington reallotment at the alternative reference coordinates, together with the 

2004 Application, result in a combined net gain in population served of over 613,OO 

This combined net increase more than doubles the improvement in served population 

original Pickerington proposal standing alone. 111 The route is clear for the 

public interest is best served by accommodating both proposals, which can be, anq 

of its 

is to take 

that the 

persons. lo/ 

over the 

Comriission - the 

pursuant to 

5 \\\DC - 2343310003 - 1887821 vl , 

I I 

82,972; for the sum of 613,195). 

- 1 I /  
population gain at Franklin’s proposed Pickerington coordinates is 280,647 perso 

- 12/ Franklin asserts that the Commission’s policy to accommodate a timely-fi 
application with a rulemaking proposal by imposing a site restriction does not apply 
Franklin would be prejudiced by the site restriction. See Franklin Sur-Reply at 5, 
February 18, 2004, in MB Docket No. 03-238 (‘‘Franklin Sur-Reply”). Yet who 
prejudiced if this site restriction was not imposed? Accommodation of the two p 
allow Pickerington to have a first local transmission service and would still perm 
increase its population coverage by tens of thousands of persons - both concrete 
benefits, in addition to being beneficial to Franklin. On the other hand, ifthe Co 
adopts the all-or-nothing result proposed by Franklin, over one-half million persc’ns 
receive service from WEGE, so that WJZA could increase its service population 

See Franklin Comments at 5, dated January 15,2004, in ME Docket No. 23-238 (net 
IS). 

ed permit 

dated 
would be more 
.oposals would 
t WJZA to 
iublic interest 
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would 
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The objectors also in their Replies cite to Section 73.3519(b) ofthe 

Rules as an asserted new basis for the dismissal of the 2004 Application. u/ Nort 

had been considering for some time specifying a new site location for the WEGE 

which would provide better service, but since the 2001 Application had been dism 

American technically could not amend that application with its proposed transmitt 

Therefore, North American had no option other than to file a new application. N o t h  

Petition for Reconsideration of the dismissal of the 2001 Application stated (at 

the Commission reinstates the WEGE Application, North American would reques: 

Commission’s 

1 American 

modification 

ssed, North 

:r site change. 

American’s 

foctnote 5): “If 

that it be 
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given the opportunity to amend the reinstated application to specify the facilities sek forth in the 

2004 Application - which likewise protect both the W A Y  Permit and W A Y - 4  as a Class CO 

facility. At such time, North American would then withdraw the 2004 Application(” 

Contrary to the opponents’ assertion, no waiver of Section 73.3519 ) was 

required for thefiling of the 2004 Application, as that rule only governs the FCC’sltimmg of its 

action on the application. In any event, as noted in North American’s Petition for 1 
I 

Reconsideration, upon the reinstatement of the 2001 Application, North American would amend 

that application to specify the facilities in the 2004 Application, which then would be withdrawn. 

If on the other hand, the Commission is prepared to grant the 2004 Application, N rth American 

would withdraw its Petition for Reconsideration of the dismissal of the 2001 Appl/cation. At 

P 
I . .  
I 

I 
b 

such time, under either scenario, only one application proceeding would remain. 1 
The objectors further argue that the 2004 Application is defective nd constitutes 

AY-FM at 
a r ~ 

an abuse of process for being short-spaced to the unused full Class C facilities of 

its currently licensed site, noting that North American does not cite to case prece ent for a 

waiver of the applicable Commission rules. North American agrees that it did no1 cite case 

precedent, because, to the best of its knowledge, this matter is a case of first impr ssion. North 

American requested waivers of Sections 73.207(b) and 73.3517 only “to the w e &  

necessary.” u/ North American does not concede that any such waivers are req ired, because, 

B 
4 

for the supported reasons set out in its filings on this matter, it believes the Com 

intend in the SecondReport and Order in MM Docket No. 98-93, 15 FCC Rcd 

(“SecondReporf and Order”), that a station such as WAY-FM,  which chose a 

full Class C permit, should be protected from the triggering applicant - or poter 

- 14/ See 2004 Application at Exhibit 24 - Statement A at 2. 
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applicant - as a full Class C station at its licensed site. It does not matter to North b e r i c a n  

whether the Commission grants the 2004 Application pursuant to a waiver based on the unique 

circumstances of this proceeding, or whether the grant is pursuant to a statement oigeneral 

applicability. In either event, the public interest is served, because (a) W A Y - F M  bill not be 

impeded from implementing its full Class C facilities pursuant to its granted consthction permit, 

(b) Franklin will not be impeded from implementing first local service to Pickerin on and 

increasing the population served by WJZA, and (c) WEGE will increase service td  530,223 

persons, increase the area of its 60 dBp contour, and eliminate a grandfathered shotitspacing. 

Indeed, North American is the on& party in the application or Pickerington rule m king 

proceedings whose proposal provides the greatest cumulative public benefit and a$commodates 

all the parties’ stated goals - Franklin’s to provide first local transmission service i o  

Pickerington, W A Y  Inc.’s to upgrade to full Class C facilities pursuant to its graited 

construction permit, and North American’s to improve WEGE’s served populatioc by over a 

half-million persons, while still serving the needs, interests and concerns of the rebidents of 

! 

~ 

I 

! + 
I 
I 

b 
I 
~ 

I 
! 

, 
I 

~ 

Westerville. ~ 

! 
I 

For the reasons set forth in North American’s filings in this matter1 the 

Commission should grant the 2004 Application and dismiss or deny the objectiods and 

~ 

complaints of the objectors. ~ 
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NORTH AMERICAN BROA CASTING, 

Respectfully submitted, " c o . ,  INC. 

HOGAN & HARTSON L.L.1 
5 5 5  Thirteenth Street, NW 
Washington, DC 20004-1 lo! 
(202) 637-6845 

Its Attorneys 

March 1, 2004 
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Figure of WJZA(FM) 70 dBu Contour from Current Licensed S 
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DECLARATION 

I, Matthew Mnich, President of North American Broadcasting Co. 

the foregoing Consolidated Response, and do hereby declare under penalty of pel 

facts and statements contained therein are true and correct to the best of my persc 

understanding and belief. 

Executed on February 22, 2004 
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Certificate of Service 

I, Heidi Fogleman, hereby certify that on this 1'' day of March, 201 

the foregoing Consolidated Response was sent by first-class mail, postage prepa 

W. Kenneth Ferree, Chief+ 
Media Bureau 
Federal Communications Commission 
445 - 12"' Street, S.W. 
Room 3-C740 
Washington, DC 20554 

Roy J. Stewart, ChieP 
Office of Broadcast License Policy 
Media Bureau 
Federal Communications Commission 
445 - 12"' Street, S.W. 
Room 2-C337 
Washington, DC 20554 

Peter H. Doyle, Chief* 
Audio Division 
Media Bureau 
Federal Communications Commission 
445 - 1 2 ~  Street, S.W. 
Room 2-A320 
Washington, DC 20554 

John A. Karousos, Assistant ChieP 
Audio Division 
Media Bureau 
Federal Communications Commission 
445 - 1 2 ~  Street, S.W. 
Room 3-A266 
Washington, D.C. 20554 

*By Hand Delivery 

\\\DC .23433/0003.1887821 v l  

James D. Bradshaw, Associate Chi 
Audio Division 
Media Bureau 
Federal Communications Commisr 
445 - 12th Street, S.W. 
Room 2-A262 
Washington, DC 20554 

Edward P. DeLaHunt, Associate C 
Audio Division 
Media Bureau 
Federal Communications Commis: 
445 - 12th Street, S.W. 
Room 2- A520 
Washington, DC 20554 

Victoria McCauley* 
Audio Division 
Media Bureau 
Federal Communications Commis 
445 - 12' Street, S.W. 
Room 2-A232 
Washington, DC 20554 

Gary S. Smithwick, Esq. 
Smithwick & Belendiuk, P.C. 
5028 Wisconsin Avenue, NW, Su 
Washington, DC 20016 

Attorneys for Franklin Commun 

Dennis. F. Begley, Esq. 
Reddy, Begley & McCormick, LI 
1156 Fifteenth Street, NW, Suite 
Washington, DC 20005-1770 

Attorneys for Radio Stations WI 

4, a copy of 

d, to: 

on 

iieP 

on 

ion 

.e 301 

:ations, Inc. 

P 
10 

AYIWPFB, Inc. 
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Certificate of Service 

I, Heidi Fogleman, hereby certify that on this 1'' day of March, 201 

foregoing Further Comments was sent by first-class mail, postage prepaid, to: 

W. Kenneth Ferree, Chi# 
Media Bureau 
Federal Communications Commission 
445 - 1 2 ~  Street, S.W. 
Room 3-C740 
Washington, DC 20554 

Roy J. Stewart, Chier" 
Office of Broadcast License Policy 
Media Bureau 
Federal Communications Commission 
445 - 12"' Street, S.W. 
Room 2-C337 
Washington, DC 20554 

Peter H. Doyle, Chier" 
Audio Division 
Media Bureau 
Federal Communications Commission 
445 - 12" Street, S.W. 
Room 2-A320 
Washington, DC 20554 

John A. Karousos, Assistant ChieP 
Audio Division 
Media Bureau 
Federal Communications Commission 
445 - 1 2 ~  Street, S.W. 
Room 3-A266 
Washington, D.C. 20554 

*By Hand Delivery 
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James D Bradshaw, Associate Ch 
Audio Division 
Media Bureau 
Federal Communications Commisz 
445 - 12th Street, S.W. 
Room 2-A262 
Washington, DC 20554 

Edward P. DeLaHunt, Associate ( 
Audio Division 
Media Bureau 
Federal Communications Commisz 
445 - 12th Street, S.W. 
Room 2- A520 
Washington, DC 20554 

Victoria McCauley* 
Audio Division 
Media Bureau 
Federal Communications Commisr 
445 - 12 '~  Street, S.W. 
Room 2-A232 
Washington, DC 20554 

Gary S. Smithwick, Esq. 
Smithwick & Belendiuk, P.C. 
5028 Wisconsin Avenue, NW, Sui 
Washington, DC 20016 

Attorneys for Franklin Communi 

Dennis. F. Begley, Esq. 
Reddy, Begley & McCormick, LL 
1156 Fifteenth Street, NW, Suite 
Washington, DC 20005-1770 

Attorneys for Radio Stations WF 

q h  
Heidi Fogleman d 

a copy of the 
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ons, Inc. 

'/WPFB, Inc. 
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